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EDITORIAL NOTES. 


WE HAVE SPOKEN OF CARELESS LEGISLATION and must speak 
of it again. There was an act passed at the last session that shows 
careless ignorance of an act on the same subject passed at the ses- 
sion before. It is an amendment to the District Court act (Laws of 
1888, ch. 286,) and gives the judges the same power to make orders 
for discovery and appoint receivers as is now possessed by the 
judges of the Courts of Common Pleas, except that the judge may 
make such order when the amount due shall be twenty-five dollars. 
Somebody in the legislature ought to have known that this excep- 
tion was useless and confusing, and that by the act of March 17, 
1887, ch. 19, the judges of the Common Pleas and all the higher 
courts were given the power to order discovery when the amount 
due was not less than twenty-five dollars. 

The act is fortunately an amendment to an act that applies to all 
district courts alike, and not to the act constituting district courts 
in certain cities, known as the general District Court act. This 
act does not apply to the courts of the city of Newark, and every 
amendment or supplement to it adds another to the many differ- 
ences between the powers of these courts and the others. We 
have repeatedly urged, and we cannot insist too often, that so long 
as the courts are organized under different statutes, new acts regu- 
lating to practice or jurisdiction should not be supplements to one 
or the other statute, but should apply to all district courts alike. 
Most of the acts relating to these courts this year and every year 
are amendments to the general act and are really special laws ap- 
plying to certain cities. If this goes on much longer the differ- 
ences and confusion will be intolerable. The general act, however, 
will continue to be amended, and the best remedy for the confusion 
is either to pass a new act applying to all the courts alike, or else 
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to repeal the Newark acts, and reorganize the courts in that city | 
under the general act. 


SPEAKING OF CARELESS LEGISLATION AND THE ACTS OF 1887.— 
There was «a law passed that year in regard to the recording of 
Jeases for over ten years or assignments thereof, and the language 
of it ignores the change made in 1883 in the law relating to 
recording deeds within fifteen days. The act follows the form of 
the old statute about recording deeds, and says that a lease for 
over ten years or assignment thereof shall be void as against sub- 
sequent bona fide purchasers for value without notice, unless it 
shall be lodged for record within fifteen days. This has been 
changed with respect to deeds, and the record is now good even if 
made after the fifteen days. It was certainly not intended to have 
leases governed by a different rule from deeds, but the legislature 
did not know the law, nor take pains to find out what it was. 


SEALED INSTRUMENTS have hitherto retained much of their 
ancient dignity in New Jersey. We have refused to yield to the 
practical spirit of the age and to call everything a sealed instrument 
that is intended to be such. We said a seal is a seal, and noth- 
ing else isa seal. There must be wax or wafer—something upon 
the paper on which an impression has been made. A sealed instru- 
ment was a matter of great dignity and no cheap imitation was 
worthy of that dignity. But now the legislature has changed all 
that, and by the act of March 26, 1888, ch. 199, every instrument 
in writing heretofore or hereafter made, to which a stroll or ink, or 
other device, has been or shall be affixed by way of a seal, shall be 
taken and adjudged to be of the same force and effect as if it were 
sealed with wax. This seems to be broad enough to include deeds 
and mortgages as well as bonds and covenants. ‘There was an act 
passed in 1875 which was thought by some to apply to conveyances, 
but afterwards, March 10, 1880, an act was passed providing that 
all deeds and mortgages of land executed since April 6, 1875, to 
which a scroll should have been affixed by way of a seal, should be 
held valid, and that no title depending on such an instrument 
should be impeached for that reason. The act of 1875 was entitled 
‘**an act concerning sealed instraments’’ and provided that in every 
action upon a sealed instrument the seal should be only presump- 
tive evidence of consideration, and added incidentally the injunce- 
tion ‘that a/Z instruments executed with a scroll, or other device 
by way of a scroll shall be deemed a sealed instrument.’”’ This is 
found in the Revision, under the title Evidence, and it is plain on 
careful examination that it does not extend to deeds, but only to 
instruments on which an action may be brought or a set-off founded. 
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It probably goes no further than the first section of the act con- 
cerning obligations in the Revised Statutes of 1846, in which the 
language is, ‘‘ Every bond or other instrument in writing.”’ 

The present act does not mention deeds and mortgages, but the 
title is ‘‘an act validating certain instruments, and authorizing 
scroll or other device by way of seal in sealed instruments,’’ and 
there is nothing in the act to limit the application of the general 
words, ‘‘every instrument in writing heretofore made, or which 
shall be made hereafter, wherein a seal has been or shall be deemed 
necessary.’’ If to any such instrument a scroll or ink, or other 
device be affixed by way of a seal, the instrument is to be held as 
good and valid for all intents and purposes as if it had been sealed 
with wax, and no such instrument is to be impeached for want of 
a seal. This would seem to be broad enough to include deeds, even 
in the conservative state of New Jersey. 


THIS STATUTE is a measure of reform ; it is in the line of the pro- 
gress of the age; but after all is it not rather absurd for the law 
to give toa sealed instrument a peculiar dignity and sacredness and 
then to say it is of no consequence whether the instrument is really 
sealed or not. It would seem at first glance that it would be better 
to do away at once with all distinction between sealed instruments 
and any others; but the fact is that while the seal itself was once 
important and,both physically and legally necessary, and is now 
of no consequence except as a symbol, yet the question whether 
the document is a sealed instrument or not is still of great 
importance. A sealed instrument has acquired in the growth 
of the law certain legal qualities which an _ unsealed 
instrument has not. There is a certain dignity and concln- 
siveness about it that other writings have not. The con- 
sideration of it is not lightly to be inquired into. It is the form of 
obligation used when men want to put an end to any question of 
the reason for their agreement. It is a good thing that there is a 
form of contract which of itself imports an obligation and which 
is wholly apart from a mere written memorandum of an agreement 
between the parties. 

There have grown up in the development of the law two kinds 
of contract, parol agreements, whether orai or written, and speci- 
alties, or sealed instruments. There are practical uses for the 
distinction, and if there were not, it is so interwoven with various 
branches of the law that it would not be safe to do away with it 
hastily, and therefore it is that when we find it tiresome to put red 
wafers after our signatures, we say (through our legislature) that 
hereafter it shall be sufficient to mark the document with a device 
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that means, this isa sealed instrument and is intended to have the 
force and effect which the law gives to such a document. 

In these days of the prevalence of contract, as well in the law as 
in political economy, we have almost forgotten the idea of an obli- 
gation arising out of a merely formal act, but when sealed instru- 
ments were the only legal contracts, the obligation arose not out of 
the agreement of the parties, but from the affixing the seal and the 
delivery of the paper. It was the same with all early systems of 
law. ‘The Roman law is full of examples of it, and indeed in 
England it was not until recently, after the introduction of the 
action of assumpsit, that the agreement of the parties came to be 
regarded as the real source of the obligation. There was no legal 
obligation without the performance of the legal act which the law 
required for the binding of the parties to one another. It was the 
seal and not the consideration that gave force to the bond, and for 
that reason the consideration of an instrument under seal was not 
to be inquired into. Now that we think little of the formal act 
and seek only to enforce the promises of the parties, the seal has 
become nothing more than a convenient mark of a document which 
the parties intend shall represent their agreement, and shall not be 
impeached except by affirmative proof. It would seem that under 
that act of April 6, 1875, the seal is only prima facie evidence of 
consideration, and is no longer of any avail to create an obligation 
without a consideration, although it can hardly have been intended 
to prevent a man from making a valid gift of his own bond. The 
bond has suffered the same fate as the promissory note; both were 
once sufficient within themselves, strong in their own strength, 
valid obligations only to be impeached for fraud or failure of con- 
sideration. Now they are nothing, (as between the parties) but 
evidence of their agreement and are dependent on the sufficiency of 
the consideration upon which it was made. 

THE DECISION of the United States Supreme Court in Zeloup v. 
Port of Mobile,May 14,1888, 27 Cent. Rep.119,annulling a city license 
tax on the business of a telegraph company, ought to be consid- 
ered in connection with the New Jersey act, imposing a special tax 
on telegraph companies. The city of Mobile, by authority of the 
legislature, passed an ordinance imposing license taxes for the 
year, and,among others, on telegraph companies $225, and provid- 
ing for a penalty. In an action for the penalty, the defendant 
pleaded that it was a corporation organized under the laws of New 
York, and had lines running from one state to another, and in con- 
nection with railroads that were post roads of the United States, 
and that it was engaged in the business of sending messages from 
one state to another, and to foreign countries and official communi- 
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cations between the officers of the United States. The Supreme 
Court of Alabama sustained the tax, referring for authority to 
Osborne v. Mobile, 16 Wall. 479. The United States Supreme 
Court reversed this decision and overruled Osborne v. Mobile. Mr. 
Justice BRADLEY read the opinion. He said the question was 
fairly presented whether a state, as a condition of doing business 
within its jurisdiction, may exact a license tax from a telegraph 
company, a large part of whose business is the transmission of 
messages from one state to another, and between the United States 
and foreign countries, and which is invested with the powers and 
privileges conferred by the act of congress passed July 24, 1866 
and other acts incorporated in title 45 of the Revised Statutes. 
He said that a license-tax as a condition of doing any particular 
business was a tax on the occupation of doing the business and 
that this was a tax on the business ; that they had decided that that 
communication by telegraph was commerce, and if it were between 
the states was within the regulation of congress and free from state 
regulation, except of a police character, and that it followed from 
this that the tax on the business of a telegraph company doing busi- 
ness between the states was heyond the power of the state, and 
this even though a part of the business was wholly within the 
State. 

Referring to the reexamination of the whole subject within the 
last fifteen years, since Osborne v. Mobile, and saying that the 
court had been obliged to recur to the fundamental principles 
stated and illustrated by Chief-Justice Marshall and other mem- 
bers of the court in former times, Judge BRADLEy said: ‘‘In our 
opinion a just construction of the constitution leads to the conclu- 
sion, that no state has the right to lay a tax on interstate com- 
merce in any form, whether by way of duties laid on the transpor- 
tation of the subjects of that commerce, or on the receipts derived 
from that transportaion, or on the occupation or business of carry- 
ing it on, and the reason is that such taxation is a burden on that 
commerce and amounts to a regulation of it, which belongs solely 
to congress.”’ 

The New Jersey Corporation Tax act of 1884 imposes a special 
tax on telegraph companies and other companies, all of which are 
commercial and carry on business between the states, but the tax 
is not ostensibly on the business, but on the corporation. The 
same business carried on by individuals is not taxed, but the tax 
appears to be imposed because of the franchise or the privilege of 
corporate existence. The language of the statute is: ‘*‘ Every tele- 
graph, telephone, etc., company, doing business in this state, shall 
pay an annual tax for the use of the state, by way of license for 
its corporate franchise as hereinafter mentioned.”’ 











294 THE NEW JERSEY LAW JOURNAL. 


We shall not attempt at this time to discuss the question, 
whether such a tax on a corporation, whether foreign or domestic, 
doing business in this state and engaged in interstate commerce, is 
within the principle of this decision of the Supreme Court or not ; 
but we merely suggest it for consideration. 


THERE IS ANOTHER interesting case on the rights of congress and 
the states, which arose out of the attempt on the part of a state to 
tax the franchise of a corporation created by act of congress, and 
from this it is clear that a state could not impose this franchise- 
tax ona telegraph company, created by act of congress for the pur- 
poses of interstate commerce. The case is California v. Pacific 
Railroad Company, 127 U. 8. 1, and it was held that when a com- 
pany was authorized by act of congress to construct a railroad 
through a state, a state tax upon the franchise of the company was 
unconstitutional, and a tax having been levied by the state board 
of equalization of taxes on the property and franchise together, the 
whole tax was void. The court lays stress upon the fact that the 
company had special powers conferred by act of congress, and does 
not intimate that a tax on a franchise not conferred by the United 
States would be objectionable, even though the company were 
engaged in inter-state commerce; but the company was a domestic 
and not a foreign company. 

This decision is especially interesting in New Jersey, because it 
confirms in strong language the principle of the decision of the 
Circuit Court against the State, in the Staten Island Bridge case. 
Mr. Justice BRADLEY held in that case, that congress had a right 
to authorize the erection of a railroad bridge across navigable 
waters, dividing New Jersey from New York, in spite of the 
express prohibition of the legislature of New Jersey against the 
building of the bridge without the consent of the state, Stockton 
v. Baltimore & N. Y. R. R. Co., 10 N. J. L. J. 273. 

The Supreme Court now, speaking by Mr, Justice BRADLEY, 
referring to the act of congress authorizing the construction of the 
Pacific railroad through and across the states, says: 

**It cannot at the present day be doubted that congress, under 
the power to regulate commerce among the several states, as well 
_as to provide for postal accommodations and military exigencies, 
had authority to pass these laws. The power to construct, or to 
authorize individuals or corporations to construct national high- 
ways and bridges from state to state, is essential to the complete 
controland regulation of inter-state commerce. Without authority 
in congress to establish and maintain such highways and bridges, 
it would be without authority to regulate one of the most import- 
ant adjuncts of commerce. This power in former times was exerted 
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to a very limited extent, the Cumberland or Nationa! road being 
the most notable instance. Its exertion was but little called for, 
as commerce was then mostly conducted by water, and many of 
our statesmen entertained doubts as to the existence of the power 
to establish ways of communication by land. But since, in con- 
sequence of the expansion of the country, the multiplication of 
its products, and the invention of railroads and locomotion by 
steam, land transportation has so vastly increased, a sounder con- 
sideration of the subject has prevailed and led to the conclusion 
that congress has plenary power over the whole subject.”’ 


Melick v. Pidcock, decided by the Court of Errors at the last 
term (15 Atl. Rep. 3), is an important decision in the law of con- 
veyancing. The court reiterates the assertion that an estate in fee 
cannot be conveyed by deed without the use of the word ** Heirs,”’ 
but holds that a deed to A in trust for B, to haveand to hold to A in 
trust for B, his heirs and assigns forever, conveys the legal estate to 
A in fee in trust for Band his heirs. The court said that the words 
of limitation and inheritance in such a case, although connected 
with the estate of the cestwi que trust, will be held to relate to 
the legal estate of the trustee in order to give effect to the intent of 
the parties. Referring to Doe v. Martin, 4 Term Rep. 39 65; 4 
Cruise Dig. 258; 1 Washb. R. P. 57; Newhall v. Wheeler, 7 Mass. 
189 ; Stearns v. Palmer, 10 Metc. 32; Cleveland v. Hallett, 6 Cush. 
404; Welsh v. Allen, 21 Wend. 147; Neilson v. Lagow, 12 How. 
98; North v. Philbrook, 34 Me. 337. The rule of construction 
adopted in these cases applies, the court said, as well to a grant 
upon a simple trust as to grants with special powers and active 
duties in the trustee. Conveyances upon simple trusts are regarded 
in law as grants for the benefit of the cestwi que trust, and our 
statute of uses, which is very broad in its language, should have a 
very great if nota controlling effect upon the construction of a 
deed to uses within its purview. The court quotes the statute and 
says our statute extends to every person to whom a use is granted, 
and, unlike the English Statute, 27 Hen. 8, c. 10, acts upon the use 
granted, and not upon the trustee’s estate, and converts the former 
into a legal estate. The effect, therefore. of a conveyance to uses 
in fee is very different from the conveyances in Adams v. Ross, 30 
N. J. L. (1 Vr.) 505, and Kearny v. McComb, 16 N. J. Eq. (1 C. E. 
G.) 189, in which the words of inheritance were found only in the 
covenants, and could not enlarge the grant. 

The suggestion contained in this opinion as to the difference be- 
tween our statute of uses and that of 27 Hen.8,is noteworthy, because 
it seems to have been taken for granted ever since the opinions of 
Hornblower, C. J., and Nevius, J., in Yeo v. Mercereau, 18 N. J. Lz 

















































296 THE NEW JERSEY LAW JOURNAL. 





(3 Harr. )389-400, that the difference between the two acts is only ver- 
bal and not substantial. We have tacitly adopted in this state the 
English rule that a nse cannot be limited upon a use, but the rule, 
even as applied to the English act, was in derogation of the 
statute, and was adopted by jealous and subtle judges for the pur- 
pose of restraining the effect of it, and we trust that, following the 
suggestion in this opinion as to the substantial difference between 
the two statutes, our Court of Errors may, when the case is pre- 
sented, construe the statute according to its plain meaning, without 
regard to the policy of the English judges in dealing with the act 
of 27 Hen. 8. See Den. v. Crawford, 8 N. J. Law (3 Hal.) 90. 


THE OPINION of the Chief Justice does not agree with the sylla- 
bus of the decision in Pennsylvania Railroad Company v. Ayres 
(14 Atl. Rep. 901), and, indeed, the opinion does not express a 
decision of the court, for the court was evenly divided; and, 
although the Chief Justice voted to reverse the judgment of the 
Supreme Court, the judgment remained, because there was not a 
majority against it. This does not appear from the report in the Aé- 
lantic Reporter, and without knowing this it is impossible to under- 
stand why the syllabus should be different from the opinion. The 
syllabus is as follows: ‘‘ A plat of land, through which a railroad 
is about to build, designating a railroad track thirty-three feet wide 
along the centre of an avenue one hundred feet wide, reserves the 
track from the designation ; and a grantee of a lot bounded on the 
avenue takes only to the line of the track and not to the centre of 
the avenue.’’ The conclusion of the Chief Justice really was 
that the grantee takes to the centre line of the roadway on 
one side of the track, and not to the centre of the avenue. The 
court said there was no dispute that the conveyance of a lot bound- 
ed by a street conveys to the centre of the street, but that the lay- 
ing out of an avenue one hundred feet wide, with a railroad track in 
the middle, was not a dedication of this strip as a street, and that, 
therefore, the grantee of the lot took only to the middle of the 
roadway on one side of the track, and could not maintain ejectment 
against the railroad company for using the other half of the road- 
way for its tracks. The conclusion does not seem at first sight to 
follow from the premises, but the decision depends upon the 

.principle that there cannot be a dedication of land for anything 
else than for public purposes, and hence the whole strip of land 
cannot be held to have been dedicated asa street subject only to 
easement of a railroad in the middle. The easement of the railroad 
cannot, under the statute of frauds, be created by a map without a 
grant, and, therefore, the part marked as a railroad must have been 

retained by the owner, leaving two streets, one on either side. The 
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or opinion of the Supreme Court, 48 N. J. L. (19 Vr.) 443; Atl. Rep. 
he 885, was that the whole street was dedicated subject to the uses of 
le, the centre fora railroad. But, even supposing the Chief Justice’s 
he view to be the true one, it does not seem to follow that the grantee 
ir of a lot took only to the middle of one of these streets, for if so 
1e what became of the other half? If the owner indicates on a map 
*n that he retains a strip thirty-three feet wide for the purpose of a 
e- railroad, or if he conveys a strip of that width for that purpose, 
1t this would seem to exclude the implication that he retained or con- 
ot veyed a wider strip. The conveyance of a lot bounded on a street 


is held to imply a conveyance to the middle of the street unless 
a contrary intention appears, because it cannot be presumed that 
the grantor intended to retain the street; but the conveyance or ex- 
press retention of a strip of a certain width would seem to imply 
an intention to retain or convey no more. It is easier to presume 
that when he conveyed a lot bounded on the other side of a street 
thus situated, he intended to part with the fee up to the edge of 
this central strip, which was laid out for a guasi public purpose, 
as a right of way for railroad trains instead of for horses and 
wagons. The question might arise, and in this case did arise, 
whether it would make any difference whether the central strip 
were conveyed for that purpose? In this case the central strip was 
sold to the railroad company after the conveyance of one of the 
lots in question and before the others were sold. Lot 91 was sold 
after the map was published, but before the strip had been con- 
veyed to the railroad company ; lots 93 and 95 were sold after the 
conveyance had been made. No distinction was taken between 
the cases, and it was held that the railroad company had the fee in 
half roadway along side of the track. The Chancellor read no 
opinion and voted with the Chief Justice to reverse the Supreme 
Court decision, but he held that as to lot 91, sold before the con- 
veyance, the grantee took the fee to the middle of the avenue sub- 
ject only to the dedication of part for a street and the retention of 
part for the railroad. The questions are of very general interest 
because they affect titles in many places along the lines of rail- 
roads, and it is to be observed that the judges who heard the case 
in the Supreme Court sat also in the Court of Errors, and that the 
opinion read in the latter court is that of the judge who dissented 
in the court below, but that, as we are informed, there was an equal 
division in the vote and the judgment was not reversed. 
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SUMMARY EJECTMENT BY A GRANTEE. 


An article in the September Number of the LAw JourRNAL, dis- 
senting from an opinion of the Paterson District Court, upon the 
question of summary ejectment by a grantee, has attracted my at- 
tention. 

The author says that the court has power to admit a deed in 
evidence to show a transfer of the reversion in a case of landlord 
against tenant to put tenant out because the statute says the land- 
lord or assigns may make the preliminary affidavit, and because the 
reception of a deed would not be proving title and would not of- 
fend against that section of the district court act, which prohibits 
proving of title in such acase. J think the author of the article is 
wrong and the judge is right. 

As to the last point first : suppose the offer of one deed is not 
proving title as is contended in this article, then the reception of 
this deed alone would not showa transfer of the reversion, and if 
you must prove anything else to show the grantee has title to the 
reversion, and is therefore entitled to the rent, or possession, you 
come within the prohibition of *‘ proving title.” 

The gentleman has simply involved himself in a contradiction of 
terms. As to the more substantial point my opinion is that a case 
of this kind is stronger, if possible, against success in the District 
Court than in a justice’s court because there is no distinction be- 
tween the District Court and the judge thereof, asthere is between 
the Small Cause Court and a justice of the peace, who by the 
Landlord and Tenant act and supplements is given the power of 
summary ejectment in certain cases. But let us first clear the air. 
The jurisdictional clause of the Small Cause act was first enacted. 
This excludes from justice’s courts any action wherein title to 
land, etc., shall or may in any wise come into question; next part 
of the Landlord and Tenant act was enacted, giving justices of 
the peace powers of summary ejectment, but saying plaintiff shall 
not prove his right to possession by proving title to the lands, ete. 

Right here the distinction between justices of the peace and 
Small Cause courts marked by the gentleman is pointless and unsub- 
stantial in this case as will appear hereafter. In the general Dis- 
trict Court act, there is copied, verbatim et literatim, the juris- 
- dictional clause of the Small Cause act and the prohibition in the 
Landlord and Tenant Act about proving title all enacted at once, 
and as parts of the same act. So that an interpretation of these 
two acts is an interpretation of the same provisions in the District 
Court act. 

Again, in order to find out what is meant by this expression 
‘‘without proving title,’’ it seems to me there can be no better way 
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than to note the decisions upon any act throwing light upon the 
power of a justice of the peace of the Small Cause court to admit 
a deed in evidence. If the legislature says in one act that the 
Smal! Cause court shall not try only action, where title to lands 
comes in question, and in another act says a justice of the peace 
can put a tenant out but there must be no proof of title, the legis- 
lature substantially says the same thing. 

For justices of the peace preside over Small Cause courts, and 
to say a Small Cause court cannot try any action, where there may 
be a dispute about title to lands, is substantially the same as say- 
ing a justice of the peace cannot admit proof of title in a Land- 
lord and Tenant case. The distinction noted, therefore, between a 
Small Cause court and a justice of the peace is pointless and 
unsubstantial. 

Again the similitude of the thing prohibited in the jurisdic- 
tional clause of the Small Cause act, and this Sec. 17, Rev. 
573, is such that an interpretation of one is an interpretation of the 
other. In the District Court we have the advantage of this juris- 
dictional clause broadly enacting its prohibition, ‘‘ in any action,”’ 
and then in the Landlord and Tenant department of the act, the pro- 
hibition about title, in line with the general prohibition and not 
as exceptional to it. 

The long line of decisions in our state upon this jurisdictional 
clause say that these courts shall not permit a deed in evidence 
for any purpose. The legislature evidently made this reservation 
upon the presumption that Justices, generally, were incompetent 
to inspect deeds. The courts have more distinctly reasserted this 
idea. The offer of a deed kills the jurisdiction of the court. 
District court judges may be more competent to consider deeds, 
but the Supreme Court will hardly consider the personality of the 
district courts asa reason for changing their construction of the 
same law. It is not likely that the Supreme Court, when consid- 
ering this jurisdictional clause of the Small Cause act, would take 
such pains to stop a justice from the inspection of a deed and then 
construe an analagous phrase in the Landlord and Tenant act. in 
such a manner that he might go into the question, notwithstanding 
this act says, the landlord or his assigns may make the affidavit. 

We think the judge’s decision was correct, and we think the 
only proper way for him to arrive at his conclusion, as he did, 
was to read up the history of justices’ power to receive and admit 
a deed ; and he found as we have found that the whole history of 
the decisions in our state upon this question settled the point, that 
a justice cannot admit a deed in evidence for any purpose. The 
fact that the District Court act, like the Landlord and Tenant act, 
relating to justices of the peace, says, that a landlord or lessor or 
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assigns may make the required affidavit, will not, we think,revolu- 
tionize this course of opinion that has been going on for so many 
years. 

But let us consider what weight this word ‘‘assigns’’ has. Slight 
investigation will show that whatever weight it had originally has 
been dissipated. The Landlord and Tenant act, as we have it now, 
was enacted in 1846. The first supplement was enacted in 1847, 
P. L. p. 142. This supplement conferred upon a justice of the 
peace, for the first time, this power of summary ejectment. And 
this supplement contains the section enabling the landlord, lessor, 
legal representatives, agents or ‘‘assigns’’ to make the requisite 
affidavit. The next year, 1848, a further supplement was enacted, 
P. L. 1848, p. 185, containing the section which prohibits the 
** proof of title.’ This last act is entitled a further supplement to 
the act entitled ‘‘An act concerning landlords and tenants,’’ but is 
really a supplement to and explanatory of the first supplement 
betore mentioned, as is plainly apparent by reading the original 
act and these two supplements. So that the word ‘‘assigns’’ by 
this later supplement is clearly repealed. 

A clearer case of repeal by implication can hardly be found. 
There are times when the courts cannot advance a remedy if the 
legislature has failed to do so. There are times also, when the 
parts of a law are so diametrically opposed that they cannot be 
reconciled. There are times again, when the courts would fain 
bring about happy effects and joyful consequences, but it devolves 


upon the legislature to take the first step. 
W. J. L. 


IN THE MATTER OF THE SALE OF LANDS OF HENRIETTA BEARDSLEY UNDER 
THE TAX ADJUSTMENT ACT. 


Tax Adjustment Act—Redempltion—De- of this act, although the purchaser has paid 
livery of Deed.—Under the Tax Adjustment his money and has asked ior his deed, and 
act of 1886, (commonly called the Martin nothing more remained for him to do 
act) the owner may redeem lands sold at any Under this act and the charter of the city 
time before the delivery of the deed. of Newark a tax deed must be proved in the 

A deed signed and acknowledged, but usual manner, and recorded in the office of 
with the acknowledgment not signed bythe _ the city clerk before it is ready for delivery. 
officer, is not delivered within the meaning 

On November 3, 1887, at the first sale made by the comptroller 
of the city of Newark, under the Tax Adjustment act of March 
30, 1886, (often called the Martin act,) a lot of land belonging to 
Henrietta E. Beardsley was sold to George A. Beardsley. Op Nov. 
5, he served her with notice of the sale under section six of the act. 
This prevides that any person having an estate in or mortgage upon 
any lands sold in pursuance of the fourth section of the act, whose 
estate or lien appears of record in the county, may at any time 










































~~ orw v7 wT *“ 


Ww * 


QQ = ke 





IN RE SALE OF LANDS OF HENRIETTA BEARDSLEY. 308 


before the expiration of six months after notice shall have been 
given to him of such sale, or before a deed of said premises shall 
have been delivered, as provided in the act, redeem said lands, by 
paying to the treasurer of the city, for the use of the purchaser, 
his heirs or assigns, the sum paid by him at such sale with interest 
at ten per cent. and one dollar for each notice served. The six 
months expired June 5, 1888. 

On June 11, a deed was drawn in the comptroller’s office, and on 
June 21 it was signed and acknowledged by the comptroller, but the 
acknowledgment was not signed by the master, and the deed was 
not torn out of the book of which it formed a part, nor was it 
recorded in the city clerk’s office on July 2d, when Henrietta E. 
Beardsley deposited the required amount with the treasurer and 
asked for a certificate of redemption. This the comptroller 
declined to give without the advice of the city counsel, on the 
ground that the six months had expired, and that there was a 
question whether the deed had not already been delivered. The 
city counsel required briefs to be submitted by counsel on behalf 
of the owner and the purchaser. 

Mr. Frederick H. Lum submitted a brief for the purchaser. 

Mr. Edw. Q. Keasbey for the owner. 

On August 23, the following opinion was filed with the comp- 
troller by JosePpH CovuLt, Esquire, city counsel: 

To P. T. Quinn, Comptroller of the city of Newark. 

At a sale of lands for non-payment of taxes, etc., under the pro- 
vision of the ‘* Martin act,’’ certain lands of Henrietta Beardsley 
were sold, and were purchased by George A. Beardsley; shortly 
after the sale George A. Beardsley gave notice of his purchase to 
the owner, and six months having expired from the date of the 
service of this notice, Mr. Beardsley now applies to the comp- 
troller for a deed for the lands purchased by him. Iam requested 
to determine whether this application should be granted or refused. 

The following facts appear. After the six months notice had 
expired, Mr. Beardsley, the purchaser, who had previously, at the 
sale, paid down in cash the full purchase money, applied to the 
comptroller for his deed. Considerable delay was caused by the 
fact that no form of deed under the Martin act had been adopted, 
and no deeds were printed. As soon as the deeds were printed one 
was made out to Mr. Beardsley for the lands in question, which 
was signed by the comptroller. At the time of his signature, he 
acknowledged the execution in the usual form before a master in 
chancery; the blank form of acknowledgment at the foot of the 
deed was at the same time properly filled up, but was not signed 
by the officer who took the acknowledgment. 

Before such certificate of acknowledgment was actually signed 
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the owner paid to the treasurer the amount necessary to redeem 
the premises from the sale, with the purpose and intention of 
redemption, and she now claims that such payment was a redemp- 
tion, and that in consequence thereof the deed upon the tax sale 
should not be delivered to the purchaser. 

Two questions arise under these facts: 1. Whether the owner 
can redeem at any time before the actual delivery of the deed to 
the purchaser. 2. Whether there was in this case a delivery of 
the deed to the purchaser, or what was tantamount to a delivery, 
or in other words, whether the purchaser was actually invested 
with the title, before the redemption was complete. 


I. AS TO THE TIME OF REDEMPTION. 

The Martin act declares that any person having an estate in lands 
sold under it ‘‘may at any time before the expiration of six 
months after notice shall have been given to him of such sale by 
the purchaser, his heirs or assigns, in the manner hereinafter pro- 
vided, or before a deed of said premises shall have been delivered, 
as provided by this act, redeem said lands and premises by paying 
to the treasurer,”’ etc. 

I think this provision is clear and can not admit of any interpre- 
tation except this, that the owner has a right to redeem at any 
time before a delivery of a deed for the lands sold, in accordance 
with the provisions of the act. 


II. WAS THERE A DELIVERY OF THE DEED? 

There was no manual delivery of the paper to the purchaser. 
He had done all he could do to get it. He had paid the full pur- 
chase money and had made application for the deed; nothing fur- 
ther remained for him to do, except that he might have applied to 
the courts for a mandamus to compel the issuing of the deed. 

What are the requisites of a deed under this act? By section 
five it is provided that the comptroller or other collecting officer 
shall after the expiration of six months from the date of the ser- 
vice of the notice of sale, execute and deliver to the purchaser at 
such sale, a deed for said lands and premises, which shall be sealed 
and attested by the clerk of the city and proved in the usual man- 
ner. By the last proviso to the sixth section of the act, the 
records and schedules of all sales thereunder shall be filed and 
kept in the same offices of the several cities wherein records of tax- 
sales are now by law required to be kept. By the charter of the 
city of Newark, express provision is made ‘‘ by law”’ for keeping 
a record of all tax sales in the office of the city clerk. Section 
88 provides that certificates of sale shall be recorded in the office 
of the city clerk, and shall constitute a lien after the same shall 
have been recorded. Section 92 provides that declarations of sale 
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shall be recorded in the office of the city clerk, and until the same 
shall have been so recorded the lands sold may be redeemed, not- 
withstanding the lapse of the three years allowed for redemption. 

I conclude that the proviso to the sixth section of the Martin act 
above referred to refers to these sections of the city charter, and 
must be interpreted as if these provisions were embodied therein. 

As to the manual delivery of a deed by a municipal corporation, 
it appears that the same rule holds as to delivery of a deed by an 
individual. It differs from a government patent, which becomes 
operative as soon as issued, Blackwell on Tax Titles 405 ; Board- 
man v. Ford, 6 Pet. 342; Varick v. Tallman, 2 Barb. 115; Hulick 
v. Scoville, 2 Gilm. (Ill.) 173. 

The counsel of the parties in this matter who have each fur- 
nished me with briefs (tiled herewith), agree practically as to the 
law relating to deliveries of deeds between private individuals. 
Hence it is unnecessary to state the law on this point. 

Now what are the requisites to a deed under the Martin act from 
the foregoing citations? 1. It must bein properform. 2. It must 
be sealed and attested by the clerk of the city. 3. It must be 
proved in the usual manner. 4. It must be recorded in the city 
clerk’s office. 5. It must be delivered. 

It is a rule of primary importance that the execution of a tax- 
deed must conform strictly to the statute, that is, any directions 
whicb the law may give in regard to its signature, seal, witnesses 
or acknowledgment must be duly complied with, or the convey- 
ance will be invalidated, H. C. Black, Tax Titles, sec. 208 ; citing 
Tilson v. Thompson, 10 Pick. 359; Dalton v. Fonn, 40 Mo. 109; 
Stierlin v. Delay, 37 Mo. 483 ; Gabe v. Root, 93 Ind. 256. 

The case of Tilson v. Thompson goes so far as to hold that it is 
probable that in the silence of the statute on the precise point, a 
tax deed, executed by the proper officer, in order to be prima facie 
evidence of title in the grantee, must be proved or acknowledged 
as provided in the general law concerning conveyances. 

My interpretation of the law is that the deed must be proved in 
the usual manner and recorded in the city clerk’s office, before 
there can be any manual delivery of it to the purchaser. The posi- 
tion of the requirement of proof in the sentence indicates that 
both the proof and the sealing and attestation by the city clerk 
must precede delivery ; the deed to be delivered must be sealed 
and attested and proved; without these it would not be a deed and 
could not be capable of delivery. 

The requirement is that the deed must be proved in the ‘‘ usual 
manner.’ I think this means that the proof must be in accord- 
ance with that required by the general law respecting acknowl- 
edgment and proof of deeds. This law is found in Rev. p. 158, 
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§ 4. It requires that the certificate of acknowledgment or proof 
shall be signed by the person before whom it was made before the 
deed can be recorded. 

It cannot be said, therefore, that a deed is proved in the usual 
manner, or in fact proved at all, unless the certificate is signed by 
the proper officer, nor can it be said that the deed is capable of 
being recorded until the proof is properly made. 

In this case the redemption money was paid before the certifi- 
cate was signed, hence before the deed was complete and ready for 
delivery, and before the recording, therefore before delivery, which 
makes her right of redemption complete. 

Under this view of the law relating to the required ‘‘ proof”’ the 
question as to whether there was an actual manual delivery of the 
deed, or whether such delivery could be made before the ‘‘ record ”’ 
was made in the office of the city clerk is not so important. 

My conclusion therefore is that the title did not pass to the pur- 
chaser, and that the redemption by the owner saves her estate in 
the premises. JOSEPH CouLT, City Counsel. 


THE SCIENTER IN FALSE REPRESENTATIONS. 


Assuming that false representations are, other wise, a cause of ac- 
tion or ground of defense, is it incumbent on the party alleging 
them to prove in all cases, as an independant fact, the scienter or 
fraudulent intent? To an accurate comprehension of the point 
the subject may be conveniently discussed under two general 
heads: First, as applied to those instances where the representa- 
tion is made by one to the other contracting party. (1.) Directly. 
(2.) Indirectly. 

Secondly, where it is made under any other circumstance. 

Before, however, proceeding with the discussion, it may be as 
well to state that it has been suggested by the loose manner in 
which the subject is treated by many of the text-books, where 
no distinction is taken between the two classes above indicated. 

(1.) Directly. 

It is the law of England, first advanced in the initial case of 
Chandelor v. Lopus, 1 Smith L. C. 77, and, after some fluctuation 
of judicial thought finally settled by Ormund v. Huth, 14 M. & 
W. 651, 663 8. C.; Ross Com. Law P+I 419 and Evans v. Collins, 
5 A. & E. (N. 8.) 820, that moral fraud is a constituent element 
of the law of deceit, subject alone to the qualification that repre- 
sentations, not made fraudulently, may become the subject of 
action if made recklessly, Redgrave v. Hurd, 20 Ch. Div. (Ch. 
App.) 1, 12; Rawlins v. Wickham, 3 DeG. & J. 304, 316; Hart v. 
Swaine, 7 Chan. Div. 42, 47; Western Bank of Scotland v. Addie, 
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L. R. (1 Scotch App.) 145; Reese River Co. v. Smith, L. R. (Eng. 
& Irish App.) 4 H. L. 64; Weir v. Bell, 3 Exch. Div. (Ch. App.) 
338, 342; Liddell v. McDougall, 29 W. R. (Ch. App.) 403; Smith 
v. Chadwick, 20 L. R. (Ch. Div ) 27: 30 W. R. (Ch. App.) 661, 
51 L. J. (Ch. Div.) 597, 46 L. T.; (N. 8.) 702, on appeal L. R. (Chan. 
App.) 187; 8. C., 5 A. & E. Coop. Cas. 31; Matthias v. Yett, 46 L. T. 
(N.S. Ch. App.) 497; Jennings v. Broughton, 5 DeG. M. & G. 126; 
8. C., 19E. L. & Eq. Rep. 420; Reynell v. Sprye,* 1 DeG. M. & G. 
660: 8. C., 13 E. L. & Eq. Rep. 74. 

The doctrine as to proof of the sc/entert+ in sales is, that when a 
false representation is made, operating as a material inducement to 
the contract, it is not necessary to make proof of a fraudulent 
intent. It is inferred. 

The doctrine is thus stated by Maule, J.: ‘‘In these cases of 
contracts and transactions between the parties, the courts infer the 
scienter, because the representation which is untrue, is presumed 
to have induced the other party’s acts,’’ Evans v. Edmunds, 13 C, 
B. 777, 786. The following English cases sustain this view: West 
London v. Kitson, L. R. 12 (Q. B. Div.) 157, S. C. (Abst.) 17 
Rep. 672; Pawson v. Watson, Cowp. 788; Jones v. Franklin, 
2 Moo. & R. 348; Moens v. Heyworth, 10 M. & W. 147; Milne v. 
Marwood,t 15 C. B. 778; 24 L. J.(C. P.)6; Pulsford v. Richards, 
17 Beav. 94, 8. C. 19 E. L. & Eq. Rep. 387; Flight v. Booth, 1 Bing. 
N. C. 370; Jones v. Edney, 3 Camp. 285; Sherwood v. Robins, 3 C. 
& P. 339; Warring v. Hoggart, 1 Ry. & Moo. 39. 

The American authorities are not agreed on this point. We will 
only cite a few of the leading cases pro and con: 

The English doctrine is maintained by the following “ases, in the 
Supreme Court of the United States: Smith v. Richards, 13 Pet. 29 
(Equity case); sed vide Southern Development Co. v. Silva, 125 U. 





*In this case a very high tone is taken by Lord Cranworth: ‘* Where, therefore, in a 
negotiation between two parties, one of them induces the other to contract on the faith of 
the representations make to him, any one of which has been untrue, the whole contract is in 
this court considered as having been obtained fraudulently. Who can say that the untrue 
statement may not have been precisely that which turned the scale in the mind of the party 
to whom it was addressed ? The case is not at all varied by the circumstance that the 
untrue representation, or any of the untrue representations may in the first instance have 
been the result of innocent error. If after the error has been discovered, the party who has 
innocently made the incorrect representation, suffers the other party to continue in error and 
act on the belief that no mistake has been made, this, from the time of the discovery, 
becomes, in the contemplation of this court, a fraudulent misrepresentation, even though it 
was not so originally. ” 

+In cases where a representation is deemed fraudulent, even if not known to be untrue by 
the person making it, the complaint need not allege the scienfer, Furnas v. Friday, to2 
Ind. 129. 

the declaration charged that the representation was made fraudulently. The jury found 
generally for the plaintiff, but expressly acquitted the defendant of moral fraud, yet the 
court discharged a rule for a new trial. 
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8. 247, 252; Marshall v. Hubbard, 117, 7b 415; Cf Upton v. Tribil- 
cock, 91 U.S. 45. 

And the following in the Circuit Court of the United States: 
Daniel v. Mitchell, 1 Story C. C. 172, 189, 190; Suydam v. Watts, 
4 McL. C. C. 162; Smith v. Babcock, 2 Wood & M. 246; Tuthill v. 
Babcock, 76 298; Linn v. Green, 17 Fed. Rep. 407; Lynch v. Mer- 
cantile, etc., Co., 5 McR. C. C. 623, 8S. C. 18 Fed. Rep. 486, 17 Rep. 
71. And in the state courts :* 

Alabama: Juzanv. Toulmin, 9 Ala. 662, S. C. 44, Am. Dec. 448; 
Munroe v. Pritchett, 16 Ala. 785, S. C. 50, Am. Dee. 203; MeGar 
v. Williams, 26 Ala. 469, S. C. 62, Am. Dec. 739; Atwood v. 
Wright, 29 Ala. 346; Kelley v. Allen, 34 /06 663; Blackman v. 
Johnson, 35 76 252; Jordan v. Pickett, 78 7b 331, 8. C. 20, Am. 
Rep. 519; Foster v. Kennedy, 28 Ala. 359, S. C. 81, Am. Dee. 56. 

Arkansas ; Goodwin v. Robinson, 30 Ark. 335; Winter v. Ban- 
del, 76 362; Righter v. Roller, 31 76 170; Hangee v. Evans, 38 
Tb 3384. 

California: Alvarez v. Brannon, 7 Cal. 503, 8. C. 68, Am. Dec. 274. 

Colorado: Scheclkoph v. Leonard, 8 Col. 159. 

Georgia: Walton v. Jordon, 23 Ga. 420; Elder v. Allison, 45 
Tb 13; Southwestern, etc., Co. v. Papot, 67 Jb 675. 

Illinois: Miller v. Howell, 1 Scam. 499, S. C. 32, Am. Dee. 403; 
Lockridge v. Foster, 4 Scam. 569; Hiner v. Richter, 51 Ill. 299; 
Tone v. Wilson, 81 Ill. 5383; Kenner v. Harding, 85 7b. 264; 3. C., 
28 Am. Rep. 615; Ladd v. Pigott. 114 Ill. 647; S. C., 20 Rep. 647 ; 
Ruff v. Jarrett, 94 Ill. 475. 

Indiana: Woodruff v. Garner, 27 Ind. 4; 8S. C., 89 Am. Dee. 
477; Frewzel v. Miller, 37 Ind. 1; 8. C., 10 Am. Rep. 62; Bethell 
v. Bethell, 92 Ind. 318; Sieveking v. Litzler, 31 Ind. 13. 

Jowa: Hale v. Philbrook, 47 la. 217; Ballou v. Lucas, 59 7d. 22. 

Kansas: Smith v. Smidt, 5 Kan. 30. 

Kentucky: East v. Matheny, 1 A. K. Marsh. 192; 8. C., 10 Am. 
Dec. 721; Shakelford v. Handley, 1 A. K. Marsh. 496; S. C., 10 
Am. Dec. 753; Campbell v. Hillman, 15 B. Mon. 508; 8. C., 61 
Am. Dec. 195; Waters v. Mattingley. 1 Bibb 244; 8. C., 4 Am. 
Dec. 631; Morehead v. Eades, 3 Bush 122; Foard v. McComb, 12 
Bush 723; Taylor v. Farmer, 81 Ky. 458; 8. C., 17 Rep. 494; 
Thomas v. McCann, 4 B. Mon. 602. 

Maine : Gould v. York, &c. Co., 47 Me. 403; S. C., 74 Am. Dec. 
494; Atwood v. Chapman, 68 Me. 38; S. C., 28 Am. Rep. 5, 6 Rep. 
18; Coolidge v. Goddard, 77 76. 578; S. C., 12 A. & E. Corp. Cas, 
120; 1 N. E. Rep. 301; 21 Rep. 236; Martin v. Jordan, 60 7d. 531. 

Massachusetts : Manning v. Albee, 11 All. 520; Holbrook v. 


*The state citations are taken mainly from the American Decisions and American Reports, 





as they are presumably within the reach of all. 
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Burt, 23 Pick. 546, 552; Ewerson v. Brigham, 10 Mass. 197; 8. C., 
6 Am. Dec. 109; Lobdell v. Baker,* 1 Met. 193; 8. C., 35 Am. 
Dec. 358; Hazard v. Irwin, 18 Pick. 95; Fisher v. Mellon, 103 
Mass. 503, 506; Litchfield v. Hutchinson, 117 76. 195; Savage v. 
Stevens, 126 7b. 207; Allen v. Truesdell, 135 Mass. 75. 

Michigan: Converse v. Blumrich, 14 Mich. 109; 8. C., 90 Am. 
Dec. 230; Beebe v. Knapp, 28 Mich. 53; Stone v. Covell, 29 7d. 
359; Nowlen v. Snow, 40 7d. 699 ; Eaton v. Winnie, 20 76. 156. 

Minnesota: Burr v. Wilson, 22 Minn. 206; Olson v. Arton, 28 
Tb. 36 ; Newell v. Randall, 32 Minn. 171; 8. C., 50 Am. Rep. 562; 
Griffin v. Farrier, 32 Minn. 474; 8. C., 19 Rep. 55. 

Mississippi: Parham v. Randolph. 4 How. 435; S. C., 35 Am. 
Dec. 403; Selma &c. Co. v. Anderson, 51 Miss. 829; Estell v. 
Myers, 54 Miss. 154; 8S. C., 5 Rep. 503. 

Missouri: Union Bank v. Hunt, 76 Mo. 439; Brownlee v. Hew- 
itt, 1 Mo. App. 360; Clark v. Edgar, 84 Mo. 106; 8. C., 54 Am. 
Rep. 84; Hayes v. Delzell, 21 Mo. App. 679. 

Nebraska: Cf. Markel v. Mondy, 11 Neb. 213; Williams v. 
Bates, 15 70. 565. 

New Hampshire: Bradbury v. Haines, 60 N. H. 123; Stevens v. 
Fuller, 8 N. H. 463; Griswold v. Sabin, 51 N. H. 167; 8. C., 12 
Am. Rep. 76; Musser v. Smyth, 59 76. 41; Stewart v. Stearns, 63 
N. H. 99; 8. C., 56 Am. Rep. 496; C/. Page v. Parker, 43 N. H. 
363; S. C., 80 Am. Dec. 172. 

New Jersey: Snyder v. Findley, 1 N. J. L. 78; 8. C., 1 Am. 
Dec. 193; Crossland v. Hall, 33 N. J. Eq. 111. 

Nevada: Fishback v. Miller, 15 Nev. 428, 433. 

New York: Wakeman v. Dalley. 51 N. Y. 27; 8. C., 10 Am. 
Rep. 551; Sunar v. Cannady, 53 N. Y. 298; 8. C., 13 Am. Rep. 
523; Bennett v. Judson, 21 N. Y. 238. 

North Carolina: Ferebee v. Gordon,+ 13 Ired. 350; Walsh v. 
Hall, 66 N. C. 233; Peebles v. Patapsco, etc., Co. 77 76 233; 8. C., 
24 Am. Rep. 447; Knight v. Houghtalling, 85 N. C. 17; Thomas 
v. Wright, 98 7b 272;8. C., 3S. E. Rep. 487. 

Pennsylvania: Tyson v. Passmore, 2 Pa. 122; 8. C., 48 Am. 
Dec. 181; Brown v. Fenn, 90 Pa. 359; 8. C., 35 Am. Rep. 662; 
Mitchell’s Estate, 13 Phila. 307. 

Rhode Island: Burgess v. Wilkinson, 13 R. I. 646. 

South Carolina: Munroe v. Gardiner, 3 Brev. 31; S. C., 5 Am. 
Dec. 531; Chisholm v. Gadsden, 1 Strob. L. 220; 8. C., 47 Am. 
Dec. 550; Lebby v. Ahrens, 28. E. Rep. 387. 

Tennessee : Donelson v. Young, Meigs 155. 

Texas: Mitchell v. Zimmerman, 4 Tex. 75; S. C., 51 Am. Dec. 








*A leading, almost initial case. 
tTomlinson v, Payne, 8 Jon. 108, seemingly went on a question of pleading. 
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717 ; Griffin v. Chubb, 7 Tex. 603; S. C., 58 Am. Dec. 85; Walling 
v. Kinnard, 10 76 508; 8. C., 60 Am. Dec. 216 ; Loper v. Robinson, 
54 Jb 511. 

Vermont: Weeks v. Burton, 7 Vt. 67; Kindall v. Wilson, 41 7b 
567, 571; Twitchell v. Bridge, 42 Vt. 68; Cabot v. Christe, 42 7d 
121;S8. ©., 1 Am. Rep. 313; Howard v. Gould, 28 Vt. 524; Best v. 
Smith, 54 Vt. 617; 8. C., 15 Rep.* 350; Maynard v. Maynard, 49 
Vt. 297. 

Virginia: Gum v. Boyd, 32 Gratt. 293. 

Washington Territory: Phinney v. Hubbard, 2 Wash. 369. 

Wisconsin: Bird v. Kleiner, 41 Wis. 134;8. C. Abs’t, 3 L. & 
Eq. Rep. 271 ; Cotzhausen v. Simon, 47 76 241; Abs’t 8. C., 3 L. & 
Eq. Rep. 258. 

The following cases hold or appear to hold that in such instances 
the scienter must be established as an independent fact : 

Alabama: Barnett v. Stanton, 2 Ala. 181. 

Illinois: Mitchell v. Deeds, 49 Ill. 416; 8. C., 95 Am. Dec. 621 ; 
1 With. Corp. Cas. 460; Clement v. Boone, 5 Lil. App. 109. 

Indiana: Langsdale v. Girton, 51 Ind. 99. 

Towa: Gates v. Reynolds, 13 Ia. 1; Sheriff v. Hull, 37 7d 174. 

Maine: Rhoda v. Ames, 75 Me. 17; S. C., 46 Am. Rep. 354; 
McDonald v. Trafton, 15 Me. 225. 

Maryland: Pendergast v. Reed, 29 Md. 398; 8S. C., 96 Am. 
Dec. 539. 

Minnesota: Brown v. Manning, 3 Minn. 35; 8. C., 74 Am. Dec. 
736; Humphrey v. Merriam, 32 Minn. 197; S. C., 18 Rep. 468. 

Missouri: Dunn v.. White, 63 Mo. 181; Dulany v. Rogers, 64 
Tb 201; Arthur v. Wheeler, etc., Co., 12 Mo. App. 3365. 

Nebraska; Williams v. Bates, 15 Neb. 565; S. C., 18 Rep. 503. 

New Hampshire: Page v. Parker, 48 N. H. 363; 8. C., 80 Am. 
Dec. 172. 

New York: Marshall v. Gray, 57 Barb. 414; 39 Har. Pr. 172; 
Furman v. Titus, 40 N. Y., Supt. Ct. 284; Still v. Little, 63 7b 
425. 

Ohio: Taylor v. Leith, 26 Ohio (N. 8.) 428. 

Oregon: Rolfes v. Russell, 5 Oreg. 400. 

Vermont: Somers v. Richards, 40 Vt. 170. 

We do not claim perfect accuracy in the foregoing presentation 
of the stated decisions, as in some jurisdictions the principle is not 

identical as administered at law and in equity, especially with re- 
ference to the doctrine of specific performance. Again the plain- 
tiff often assumes an unnecessary burden of proof; the principle is 
often stated in the result with adverting to the source of proof, 
and in some instances the Courts have applied the principle enun- 


*The Reporter often only gives a very condensed report. 
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ciated in Pasley v. Freeman to instances of sales. The object of 
the writer is more to call attention to the fact that a discrepancy 
does exist, and to show that by an overwhelming weight of author- 
ity the doctrine of the English Courts as expressed by Maule, J., in 
Evans v. Edmunds, supra, is the true exposition of the law. 

There is a distinction taken between the inference of scienter in 
cases of sales, and where representations in sales, or otherwise, have 
been recklessly made.* 

In the latter instance no proof of the scienter or intent is required, 
and therefore no inference of it need be drawn. The great under- 
lying principle in all such cases, and it may safely be taken asa 
criterion, is that when one man has profited by the effect of a false 
assertion (the subject otherwise of an action), whether such result 
is produced by a false statement known to be false or recklessly 
made, he shall not be allowed to retain a benefit so acquired. 

This reconciles this class of cases with those where a false repre- 
sentation is made as to a subject-matter in which the declarant. has 
apparently no interest to deceive, such as false representations as 
to financial credit and the like. The following cases have been Ge- 
termined in America sustaining the doctrine as to the effect of 
reckless misstatements following: Redgrave v. Hurd, e¢ seg., cited 
supra; Cooper v. Schlessinger, 111 U. 8. 148; Alvarez v. Brannon, 
supra; Rosevelt v. Fulton, 2 Cow. (N. Y.) 129; Miner v. Medbury, 
6 Wis. 295; Rimer v. Dugan, 39 Miss. 477; S. C., 77 Am. Dec. 
687; Davis v. Heard, 44 Miss. 50; Glasscock v. Minor, 11 Mo. 665 ; 
Allen v. Hart, 72 Ill. 104; Mitchell v. Zimmerman, supra; Hender- 
son v. San Antonia, etc., Co., 17 Tex. 360; 8. C., 67 Am. Dec. 675; 
West v. Wright, 98 Ind. 335; Graves v. Lebanon Nat. Bank, 10 
Bush (Ky.) 23; 8. C., 19 Am. Rep. 50; Beebe v. Knapp, 28 Mich. 
53; Converse v Blumrich, swpra; Walsh v. Morse, 80 Mo. 568 ; 
Caldwell v. Henry, 76 26 254. 

A distinction is taken in many of the cases between the instance 
of seller and buyer, holding that in an action against the buyer the 
onus is with the plaintiff to prove affirmatively the 
scientev, Johnson v. Peck, 8. C, 1 Wood & M. C. C.334 ; Hodgeden 
v. Hubard, Am. Dec. 167; 18 Vt. 504; Barrett v. Western, 66 
Barb. 205; Thomas v. Wright, 98 N. C. 272; 8. C., 3 8S. E. Rep. 
487 ; Candy v. Globe Rubber Co., 35 N. J. Eq: 173; 8. C., 1 A. & E. 
Corp. Cas. 303; itis soassumed in the case of Feret v. Hill, 15 C. B. 
207. But see Beebe v. Knapp, 28 Mich. 53; Maheimer v. Harring- 
ton, 2 West. Rep. 619; Grim v. Byrd, 32 Gratt. 293; Archer v. 
Lapp, 12 Oreg. 196. Subject to the qualifications already adverted 
~ *But this doctrine is not applicable to the case of one who is himself deceived by plausi- 
ble, though untrue, appearances or representations into making false assertions which he 


sincerely believes, and from which he derives no profit. Merchants Nat. Bank v. Sells, Mo, 
App. 85 ; St. Louis, etc., Co. v. Rice, 85 Ill. 406. 
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to, when generally any false representation is made directly to any 
one, whereby he is induced toa course of conduct resulting in 
proximate damage, the scienter must be shown. 

The instances are kaleidoscopic. A few will be stated illustra- 
tively and other pivotal cases will be cited. Barley v. Walford, 9 
A. & E. (N. 8.) 198, furnished the instance of a false representation 
by the defendant to the plaintiff, who was a manufacturer, to the 
effect that the latter had infringed upona registered pattern where- 
by he (plaintiff) had incurred loss. 

Childers v. Wooler, 2 El. & El. 287, 306, 307, was an action by a 
sheriff against an attorney for a false representation as to the 
identity of a defendant in an execution. It was held not maintain- 
able on demurrer, because the declaration failed to allege that the 
representation was fraudulently made. To the same effect is Col- 
lins v. Evans, supra. These cases are distinguished, if not distin- 
guishable, from Humphries v. Pratt, 5 Blight (N. 8.) 154; and 
Jarmain v. Hooper, 6 M. & G., 827. Inthe former there was an 
express direction to seize particular goods, and in the latter 
a ratification of the sheriff's trespass. Indeed, these latter cases 
seem to proceed rather upon the principle of indemnity. 

Behn v. Kemble,* 7 C. B. (N. 8S.) 260, was quite novel in its 
features. The plaintiff's goods being, with other goods, on a vessel, 
and it becoming necessary, in order to save the vessel, to lighten 
her, the plaintiff's goods were jettisoned. The defendants falsely 
asserted themselves to be the owners of the other goods on the 
vessel, and became bound to pay a stipulated average to the plain- 
tiff, but had failed to pay the same, and, in consequence of the acts 
and declarations of the defendants, the plaintiff alleged that he 
had been deprived of recovering his average from the true owners 
of the other goods. The declaration setting forth these facts was 
held insufficient, on demurrer, in failing to allege the scienter. 
These cases may be added: 

Thorn v. Bigland, 8 Exch. 725, 8. C. 20 E. L. & Eq. Rep. 467; 
Polhill v. Walter, 3 Barn. & Ad. 114; Foster v. Charles, 6 Bing. 
396 ; 7 Jb. 105; Watson v. Poulson, 15 Jur. 1111; 7E. L. & Eq. 
Rep. 585 ; Green v. Button, 2 Cr. M. & R. 716; Ludgate v. Love, 
44 L. T. (N. 8.) Ch. App, 694; Houldsworth v. City, ete., Liquida- 
tors, L. R. (5 App. Cas.) 317; Peck v. Gurney, L. R. (13 Eq. Cas.) 





* This case is remarkable in several aspects. The judgment went on the third count, It 
failed to state why the stipulated average might not have been made out of the defendants; 
it also failed to state that the real owners had become insolvent since the making of the 
representations, or why, otherwise, they were not responsible; but none of these objections 
were taken or adverted to by the court. The opinion proceeded upon a failure to oblige a 
scienter, when it would seem that the defendants ought to have been presumed to have been 
cognizant of their own title, and the count was also held defective in failing to allege that 


the representation was made to the plaintiff. 
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79 8. C. 1 Eng. Rep. (Moak) 567; on appeal, L. R. (6 H. L.) 377, 8. 
C. 8 Eng. Rep. (Moak) 1 Thomp. Liab. Off. 309 ; Cornfoot v. Fowke,* 
6 M. & W. 358. shortly reported in Shirley L. C. and Lawson L. C. 
(Common Law. 

The following American cases follow in this line: Lyon v. Briggs, 14 
R. I. 222 (S. C.) 51 Am. Rep. 372; Paull v. Hafferty, 63 Pa. 46; S. C. 
3 Am. Rep. 518; Kendall v. Stone, (5 N. Y.) 14; Van Vliet v. Mc- 
Lean, 23 Hun. 206; Chester v. Dickerson, 52 Barb. 349; Ballard v. 
Lockwood, 1 Daly (N. Y. C. P.) 158; Stark v. Chelwood, 5 Kan. 141; 
McDaniel v. Baca, 2 Cal. 326; S.C. 56 Amer. Dec. 339; Cockrill v. 
Hall, 65 Cal. 326; Roberts v. Adams, 8 Port. 297; S. C. 33 Am. Dec. 
291; Hill v. Ward, 13 Ala. 310; Swan v. Tappan, 5 Cush. 104; Cole 
v. Cassidy, 138 Mass. 437, S. C. 51 Am. Rep. 372; Shaaraas v. Finne- 
gan, 32 Minn. 107; Lain v. Simon, 19 S. C. 270; Dillon v. McAllister, 
40 Ark. 189; Sleep v. Heymann, 57 Wis. 495; Walsh v. Sisson, 49 
Mich. 423; Fuller v. Robinson, 86 N. Y. 306; 8. C. 49 Am. Rep. 540 ; 
Nolte v. Reicheleu, 96 Ill. 425; S.C. 10 Rep. 768; Grier v. Dehan, 
5 Del. 401; Franklin v. Halle, 7 M. App. 241; Buck v. Leach, 69 Me. 
484; S. C. 10 Cent. L. J. 85; Routh v. Caron, 64 Tex. 289; Lunn v. 
Shermer, 93 N. C. 164; Alexander v. Church, 53 Conn. 561; Elass v. 
Moore’s Hill 17 Ind. 72; Wooley v. Moore, [b. 567; Woodlang Bank 
v. Hiatt, 58 Cal. 234; Wallace v. Carpenter, 85 Ill. 590; Van Wy v. 
Clark, 50 Ind. 259; Bank v. Doughty, 5 Rep. 731; Cowley v. Smyth, 
46 N. J. L. 380 S. C. 50 Am. Rep. 432. 

(2. Indirectly.) If a representation be made to one with an intention 
or knowledge that it is to be or may be acted on by another, it does not 
fall strictly within what may be conveniently termed indirect communi- 
cations, but as, in effect, made directly to the party to be influenced.t 

Under this principle fall Langridge v. Levy, 2 M. & W. 519, on 
error, + Ib., 33S. C. Ross, Com. Law, P.+-I. 403, shortly reported in 
Shirl. C. C.; Swift v. Winterbotham, L. R. (8 Q. B.) 244, 8. C.5 Eng, 
Rep. Moak 202; Swift v. Jewsbury, L. R. (9 Q. B.) 301, S. C. 8 Eng. 


* This celebrated case has given rise to much discrepancy in judicial thought. The point 
decided was that a false representation, made without fraud by an agent, would not be 
actionable against the principal, although he was affected with knowledge of its falsity. The 
leaning of the later decisions is opposed to this decision. Exchange Co. v. Drew, 2 McQ. 
105; S. C. 32 E. L, & Eq. Rep. 1; Wheelton v. Hardisty, 8 El & B. L. 270; Ludgate v. 
Love, supra (although this case was decided upon the strength ofa dictum of Parke, B, in 
Cornfoot v. Fowke; Barwick v. English, Joint Stock Bank L. R. (2 Exch.) 259; 36 L. J. 
Exch. 147. As to its aduption or rejection in this country see Bail. Conf. Jud. Dec 5, e¢ 
seg. As the authority to sell imports an authority to warrant, it seems highly technical to 
hold that an innocent (?) defendant should be held liable by his agent’s warranty of certain 
facts and exempt from it for the false assertion of the same facts. It should not, however, be 
lost sight of, to be weighed in this connection, that the contract was in writing, and did not 
contain a warranty, so that the plaintiff might be construed to have understood that the 
agent’s authority was circumscribed by the terms of the contract. 

+ See this proposition held in negative terms in Rawlings v. Bean, 89 Mo. 614. 
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Rep. Moak 354; Mackay v. Commercial Bank of New Brunswick, L. 
R. (5 P. C. Cas.) 394, S. C. 9 Eng. Rep. (Moak) 202. In these cases it 
was held that scienter must be proved as an independent fact. The like 
view is applied to that large class of cases based upon some form of ad- 
vertising to the public, false representations subject to the limitation as 
to reckless assertions: Slim v. Croucher, 1 DeG. F. & J. 518; Weir v. 
Bell, L. R. (3 Exch. Div.) 238, 242; Bacon v. Bronson, 7 John Ch. 
194, S. C. 11 Am. Dee. 449. The following cases fall under this head: 
Western Bank of Scotland v. Addie L. R. (1 Scot App.) 145; Reese 
River Co. v. Smith L. R. (4 H. L.) 64; Arkwright v. Newbold 17 Ch. 
Dis. (Ch. App.) 301, S. C. 12 C. L. J. 375; Smith v. Chadwick, 20 Jd. 
27 on appeal, L. R. (9 Ch. Cas.) 187, 8. C.5 A & E. Corp. Cas. 23; 
Ranger v. Great Western Ry. Co., L. R. (6 H. L. Cas.) 72; Scott v. 
Dixon, 29 L. J. (Exch.) 62 note; 1 El. & El. 1,099; Barry v. Crosky, 
2 John & H. 1; Richardson v. Silvester, L. R. (9 Q. B.) 34; Taylor v. 
Ashton,* 11 M. & W. 401; Com. v. Harley, 7 Met. 462; Com. v. Call, 
21 Pick. 509, S. C. 32 Am. Dec. 284; Eaton &c., Co., v. Avery, 83 N. Y. 
31, S. C. 38 Am. Mep. 389; Bank of Montreal v. Thayer, 2 McCrary, 
C. C., 1, S. C. 8 Feb. Rep. 622, 12 Rep. 133; Bartholomew v. Bentley, 
15, Ohio 649, S. C. 45 Am. Dee. 595; Cazeaux v. Mali., 25 Barb. 
578; Gregory v. Schoenell, 55 Ind. 101, 106; Genesee, etc., Bank v. 
Michigan, ete., Co., 52 Mich. 164; Boyd v. Browne, 6 Pa. 310; Bean 
v. Herrick, 12 Me. 262, 8S. C. 28 Am. Dec. 176; Carpenter v. Lee, 5 
Yerg. (Tenn.) 265; Yong v. Mervin, 15 Mich. 50; Adams v. Soule, 33 
Vt. 538; Winter v. Dent, 2 Rich. (S. C.) 205; Irwin v. Greenlee, 1 D. 
& B. (N. C.) 39; Watson v. Crandall, 77 Mo. App. 233, 70 Mo. 583 ; 
Baker v. Crandall, 70 Mo. 584, 8. C. 47 Am. Rep. 126; Hornblower v. 
Crandall, 7 Mo. App. 220; Holmes vy. Harrington, 20 Mo. App. 661 ; 
Carvill v. Jacks, 43 Ark. 454; Victor v. Henlein, 67 How. Pr. (N. Y.) 
86; Godwin v. Goldsmith, 49 N. Y. Supr. Ct. 101; Lee v. Lemert, 26 
Kan. 11; Wilcox v. Henderson, 64 Ala. 535; Wilson v. Sikes, 84 N. 
©. 215; Teague v. Irwin, 127 Mass. 217; Lamm v. Port Deposit Ass. 
49 Md. 233, S. C. 43 Am. Rep. 246; Lycoming, etc., Co. v. Wright, 55 
Vt. 526, S.C. 4 A. & E. Corp. Cas. 1, and authorities cited in note ; Wes- 
tervelt v. Demarest, 46 N. J. L. 37, 8. C. 5 A. & E. Corp. Cas. 236, 50 
Am. Rep. 400; Bellairs v. Tucker, L. R. (13 Q. B. Div.) 562, 8. C. 10 
A. & E. Corp. Cas. 427 and authorities cited in note; Eddington v. 
Fitzmaurice, L. R., 29, Chan. Div.) 59,8. C. 10 A. & E. Corp. Cas. 78, 
22 Cent. L. J. 81; Coolidge v. Goddard, 77 Me. 578, S. C. 12 A. & E. 
Corp. Cas. 120, 1 N. E. Rep. 301, 21 Rep. 236 ; Gee v. Mass., 12 A. & 
E. Corp. Cas. 123 and authorities cited in note; but see McBean v. 
Fox, 1 Ill. App. 177. 

~ * In this often-cited case it was held that although the defendant may not have known the 


representation to be untrue, yet if it was circulated with fraudulent intent he would be liable. 
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STATE OF THE LAW REGULATING THE SALE OF 
LIQUORS, AS CHANGED BY THE 
RECENT STATUTES, 





[From Judge Depue’s charge to the Essex Grand Jury, September 
Term, 1888.] 

Recent changes in the liquor laws make it proper that I should direct 
your attention to the present state of the law on that subject. 

The first section of the act to regulate the sale of intoxicating and 
brewed liquors, passed March 7, 1888, merely provides for the minimum 
fees to be charged for a license to sell by small measure, graduated in 
amount by population. Neither this section nor any other part of the 
act prescribes the penalty or punishment for the sale of liquor without a 
license. That subject is left to prior statutory provisions. 

The third section enacts that no license to sell spirituous, malt or 
brewed liquor at retail, to be drunk on or about the premises, shall be 
granted in any store, apartment or other place in which any grocery 
store or other mercantile business is carried on, and that any person 
carrying on the sale of such liquor at retail to be drunk on or about the 
premises, either directly or indirectly, in connection with or in the same 
store or apartment with any grocery store or other mercantile business, 
shall be guilty of the offense of keeping a disorderly house. A license 
actually granted will not exonerate a person selling liquor in violation of 
this section from liability to indictment. 

The 37th section of the general act concerning inns and taverns of 
1846, which is now the 60th section of the crimes act, makes the sale of 
spirituous liquors by less measure than one quart, without a license 
for that purpose first had and obtained, an indictable offence. 
(Rev. 237.) An act passed March 26, 1874 (Rev. 493) enacted that 
the last mentioned section should not apply to offences committed in any 
incorporated city the ordinances of which provide for the punishment of 
the unlicensed sale of. spirituous liquors. By the act of April 4, 1872 
(Rev. 494) the sale of ale, strong beer, lager beer, porter, wine or other 
malt liquors, in quantities less than a quart, if the same was drunk on or 
about the premises where sold, without a license, was made an indictable 
offence. But the 14th section of the act provided that its provisions 
should not apply to any township, city or incorporated town in which 
laws were in force regulating the sale of any of the liquors mentioned in 
the act Newark and Orange are cities within the description of the 
act of 1874 and within the proviso of the act of 1862. It is also possible 
that there are other municipalities in this county which come within the 
proviso in the latter act. 

In the condition of the law as it was left by the acts of 1872 and 1874, 
indictments for the specific offence of selling spirituous or malt liquors 
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without a license would lie in all parts of the county, except in localities 
within the exemptions contained in those acts, but not in localities within 
that exemption. 

By an act passed February 15, 1888, the sale of any rum, brandy or 
distilled spirits of any kind, or any liquid of which distilled spirits forms 
a component part, or any ale, strong beer, lager beer, wine or other malt 
or brewed liquors, in any quantity, to be drunk on or about the premises 
where sold, in the state of New Jersey, without a license for that purpose 
first had by any person not licensed by a municipality to keep a board- 
ing house, was made indictable as a misdemeanor. This act being a 
general law superseded all prior statutory provisions so far as they are 
inconsistent with it. Bayer v. Camden, 50 N.J.L.(21 Vroom 87.) The 
title of the act is “An act to regulate the sale of distilled and malt 
liquors,” and its operation and effect are to supersede the exemption of 
the incorporated cities mentioned in the act of 1874, and of the town- 
ships, cities and incorporated towns mentioned in the proviso in the act 
of 1872, so far as concerns the sale of distilled or malt liquors, and to 
make indictable the sale of such liquors by anyone and anywhere in the 
state without a license when sold to be drunk on or about the premises, 
except when sold by persons licensed by a municipality to keep a board- 
ing house. 

By an act passed February 20, 1849, and incorporated in the crimes 
act as section 61, the sale or offer of or exposing for sale of any spiritu- 
ous, vinous, fermented or other intoxicating liquor on Sunday by a licensed 
or unlicensed vendor was made a misdemeanor. (Rev. 238.) The act 
of April 4, 1872, which regulated the sale of malt liquors, in its 13th 
section, enacted that the sale of ale, strong beer, lager beer, porter, wine 
or other malt liquors on Sunday should be an indictable offence. (Rev. 
494.) But by the act of March 26. 1874 (Rev. 493), the 61st section of 
the crimes act was superseded in incorporated cities having ordinances 
which provide for the punishment of such sales, and section fourteen of 
the act of April 4, 1872, expressly excepted from the provisions of the 
act, townships, cities and incorporated towns in which laws were in force 
regulating the sale of any of the liquors mentioned in the act. 

By the act of March 10, 1880 (Rev. Supplt. 382), as amended by the 
act of March 26, 1888, it is provided that no vinous, spirituous or other 
alcoholic liquors, and no ale, strong beer, lager, porter or other malt 
liquors, shall be sold or given in great or small quantities to any boy or 
girl under the age of 18 years by any wholesale or retail liquor dealer, 
tavern keeper, saloon keeper or other dealer in such liquors, under a 
penalty, and a violation of the act more than three times within six 
months by the same person subjects him to indictment for a misdemea- 
nor; and the act of March 26, 1881 (Rev. Supplt. 194), made it an in- 
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dictable offence in the proprietor or keeper of a saloon or any place where 
alcoholic, vinous or malt liquors were sold, to permit or allow gaming by 
minors, or any playing by minors under the age of 18 years, with cards, 
dice, billiard or pool balls, or any other article, device, tool or instru- 
ment whatever such as are used in gaming, unless the minor be accom- 
panied by a parent or guardian, or upon written permission previously 
given to such proprietor or keeper by a parent or guardian to allow the 
son or ward to play in such saloon. 

Such was the state of the law when the act of March 7, 1888, was 
passed. The second section of that act provides for the revocation of 
licenses in case the holder of any such license shall sell or offer for sale, 
barter, or give or suffer to be sold or offered for sale, bartered or given 
within his tavern, beer shop, liquor saloon or other premises, any 
spirituous, vinous or malt liquors on Sunday, or shall give, sell, or offer 
to be given or sold any such liquors to any minor or apprentice contrary 
to law, or shall keep a disorderly house, or shall harbor a certain de- 
scription of persons, or shall suffer gambling or unlawful games of chance 
or other unlawful acts to be done or carried on in his tavern, beer shop, 
liquor saloon or other premises, or shall violate any law of this state 
regulating the sale of intoxicating liquors, and declares that the remedy 
provided by that section should be in addition to the other penalties 
provided by law. 

The eighth section of the same act provides that any person who shall 
traffic in, sell, expose for sale or give away, or shall suffer to be traffick- 
ed in, sold or exposed for sale or so given away, any liquors mentioned 
in the seventh section of the act (7. e. any spirituous, vinous, malt or 
brewed liquors), by whatever name called, with intent to violate any of 
the provisions of the act, shall be deemed guilty of a misdemeanor. It 
is obvious from the collocation of words in this section, and the expres- 
sion ‘with intent to violate any of the provisions of this act,” that that 
section applies to the acts of sale, exposing for sale or giving away of 
liquors mentioned in the second section, and that indictment under the 
eighth section is comprehended in the phrase ‘other penalties provided 
by law,” contained in the concluding part of the second section. The 
sale of liquor on Sunday, or the sale or gift of liquor to a minor or ap- 
prentice contrary to law, is a violation of the provisions of the second 
section, and the remedy by indictment is by the eighth section expressly 
given to sales and gifts with intent to violate any of the provisions of 
the act. Upon any other construction the eighth section would be use- 
less ; for selling or giving away liquor is nowhere mentioned in the act 
except in the second and third sections, and the offense of selling in 
violation of the third section is expressly declared in that section 
to be the offense of keeping a disorderly house. 
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The act of March 7, 1888, is a general law, and superseded those 
provisions of the act of March 20, 1874, and the act of April 5, 1872, 
which exempted Sunday selling in certain cities, townships or towns, 
from liability to indictment so far as these later acts are inconsistent 
with its provisions. Hence the sale or gift of spirituous, vinous or malt 
liquors by any licensed vendor on Sunday within his tavern, beer shop, 
liquor saloon or other premises is now indictable as a misdemeanor. 
Sales on Sunday by unlicensed vendors are not within the terms of the 
act of March 7, 1888, and remain subject to statutes in existence prior 
to the passing of that act. Sales on Sunday by unlicensed vendors are 
indictable elsewhere in the county except in cities, towns and townships 
having special laws or ordinances on the subject. 

Thus far I have considered only statutory offenses. In addition to 
the specific penalties prescribed by the statutes for the violation of these 
laws, it is the well settled doctrine of common law that the keeping of a 
disorderly house is an indictable offense, and it is equally well settled in 
this state that violations of the law regulating the sale of liquor will con- 
stitute such an offense where such illegal practices are habitually car- 
ried on. It has been so held by the supreme court and court of errors 
and appeals. State v. Williams, 30 N. J. L. (1 Vroom) 103; State v. 
Meyer. 41 N. J. L. (12 Vroom) 6; S. C. 13, 145. 


THE NEW JIERSEY ZINC IRON COMPANY v. THE MORRIS CANAL AND BANKING 
COMPANY, ET AL. 


(Court of Chancery of New Jersey.) 
Riparian Rights—Wharf Act of 1851—Eminent Domain—Condemna- 
tion for Canal. 

On final hearing upon bill, answer and proofs. 

Mr. John R. Emery and Mr. Henry C. Pitney for complainants. 

Mr. Oscar Keen and Mr. Robert Gilchrist for defendants. 

Van Feet, V. C., has recently filed an important and interesting 
opinion, for which we have not space in the present number. The fol- 
lowing is his syllabus of the opinion : 

1. A license under the wharf act of 1851 confers no right on the 
licensee, unless he is the owner of upland abutting on tide water. 
His license is conditional, dependent on his having title to a ripa lying 
behind the public domain covered by his license. 

2. A person acquiring land abutting on a navigable stream takes title 
only to the high water line, and that line is limited by the outflow of the 
medium high tide between the spring and neap tides. All below that 
line belongs to the state. But in virtue of a local custom, now having 
the force of established law, the adjacency of land, of such an owner, to 
the stream, invests him with a license to fill in and dock out on the 
public domain in front or his land, to such an extent as does not interfere 
with public rights, and this license, when executed, becomes irrevocable- 
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3. Under a deed granting only a qualified fee the grantee has, while 
his estate continues, the same right to the exclusive possession and en- 
joyment of the land granted, and as complete dominion over it for all 
purposes, as though he held it in fee simple absolute. 

4. Where the state invests a corporation with the prerogative of 
eminent domain, for the purpose of enabling them to construct and 
operate a public highway, and they take land by force of their charter, 
for the purposes of such highway, the grant to them should be construed 
not as investing them with capacity to take a fee, but as merely giving 
them power to acquire such an easement in the land taken as will enable 
them fully to accomplish the purposes for which they were created. 

5. Such grants, like all public grants, are to be strictly construed. 
What is not plainly given is to be understood as withheld. 

6. In cases where the Morris Canal and Banking Company have, by 
force of their charter and not by grant, taken land for a part of their 
right of way, there they have simply acquired such an easement in the 
land as it was necessary for them to have to fully accomplish the pur- 
poses of their creation, leaving the fee in the owner of the land, with 
good right on his part to make any use of the land which will not pre- 
vent the canal company from having the full enjoyment of their ease- 
ment. 

7. The acquisition by a railroad or canal company of an easement, for 
a right of way over the land of a riparian owner, along or on the shore 
of his land, does not, according to general principles of law, deprive such 
owner of his right or equity to preserve or improve the connection of 
his land with the adjacent tide water. 





MISCELLANY. 


UNITED STATES CIRCUIT COURT. ceiver of the Mechanics National Bank of 


or ’ Newark to the property of Chris 
Judges Bradley, McKennan and Wales P propesty of Coclnegmee 





‘ Nugent & Co., and the other to patents 
were present at the opening of the term on ; 8 j i We I ' ns 
; ‘ ' lat pouncing machines e have space fo 
September 25th. The case of the State of I ; P , 
only a short report of them this month. 





New Jersey against the Staten Island Rapid 
Transit R. R. Co. in ejectment was ordered FREDERICK FRELINGHUYSEN RECEIVER @. 
to be argued in Washington in February CuristopHER NUGENT ET AL.; EUGENE 
next during the vacation of the Supreme KELLEY ET AL v ‘GEO. JENKINSON, RE- 
Court. It involvesthe title of New Jersey crerverR.—On the failure of the Mechanics 
to land under water in Staten Island Sound National Bank of Newark in 1881, Frederick 
as against the persons authorized by the Frelinghuysen was appointed Receiver, and 
United States to build a bridge for inter- the United States Attorney immediaiely filed 
state commerce. Another case involving a bill on his behalf against Christopher Nu- 
riparian rights is to be argued at the same gent & Co. on the theory that, according to. 
time. Two important decisions were ren- the statement of O. L. Baldwin, the cashier, 
dered ; one relating to the claim of the Rc- all the money taken from the bank, to the 
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amount of two millions, had gone into the 
business of that firm, and all the assets of 
the firm were therefore ex malifcio held in 
trust forthe creditors of the bank. Upon 
this bill and an order to show cause, George 
B. Jenkinson was appointed Receiver of the 
property and business of Nugent & Co. 
Shortly afterwards the Nugents at the in- 
stance of the complainants’ counsel made a 
general assignment for the benefit of credi- 
tors. After this judgments were recovered 
by other creditors and levies made A sup 
plemental bill was then filed setting up the 
assignment and the judgment, and insisting 
upon the claim of the bank to a preference, 
and praying that at all events it should re- 
ceive a fro rata share of the assets without 
reference to the executions. Answers were 
filed in this suit and a cross bill was filed 
(with the leave of the court), Mr. Thos. N. 
McCarter for Eugene Kelley, and others, 
judgment creditors, attacking the receiver- 
ship and the assignment, and insisting on 
the right to sell the property under the execu 
tions and to priority of payment. The prop 
erty was sold by the Receiver pending the 
suit, and the money was paid into court. A 
large amount of testimony was taken. Oscar 
L. Baldwin was examined in the State Prison 
and Isaac A Lewis, an expert accountant, 
stated in detail the results of his examination 
of the books and papers of the bank and of 
C. Nugent & Co. The case was argued at 
the March term, 1888. 

Mr.A.Q. Keasbey and Mr. John R. Emery 
for Frederick Frelinghuysen, Receiver 

Mr. Thomas N. McCarter for Eugene 
Kelley & Co 

The opinion of the court was read by Mr. 
Justice BRADLEY, and occupied nearly an 
hour. He said the filing of the original bill 
immediately after Baldwin’s confession was 
very heroic treatment of the case, but justi 
fied if the fact asserted by Baldwin was true, 
that all the two millions taken from the 
bank had really gone into Nugent’s business, 
but he said decidedly he did not believe this 
assertion, and prefered to take Nugent’s 
testimony that he was not in complicity with 
Baldwin in plundering the bank, and that he 
believed that much of the money had been 
lost in speculations. He held that the as- 
signment was good, and that, although the 
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bill was filed originally to declare a trust, and 
failed for that purpose, yet it could be held guod 
for the purpose of distributing the property. 
He then took up the claims of the creditors and 
held that Nugent & Co., having made Bald- 
win their financial agent, were liable for all 
the money he abstracted whether it all went 
in their business or not, and that while it is 
not proved that the whole two millions must 
be thus charged to Nugent.yet it is plain that 
the amount which went directly through 
their account, amounting to ‘$1,074,000, 
must be so charged. This amount was 
therefore adjudged as the sum for which the 
receiver is to be deemed a creditor of the 
Nugent estate in the hands of Receiver 
Jenkinson. He also held that the judgment 
creditors of the firm had acquired no priority, 
and that ail the claims as presented to the 
assignee must be put upon an equal footing. 

He directed a decree to be drawn in ac- 
cordance with these views, and that it should 
provide for the appointment of a master to 
prepare a scheme for the final adjustment of 
the claims and the distribution of the fund 
on the principles stated by the court. 

NATIONAL HAT POUNCING MACHINE Co, 
v. CLARENCE M. HEDDEN ET AL.; THE 
SAME v. JAMES B. BRowN —This was a bil] 
for injunction and account on two letters 
patent; one called the Eickmeyer patent of 
1869, and the other the Taylor patent of 
1878. The former had expired shortly after 
the filing of the bill. The defense was that 
both patents were anticipated by James B. 
Brown, and that the Taylor machine was it- 
self an infringment of the second claim of 
the Eickmeyer patent. A large amount of 
testimony was taken on both sides. The 
case was argued at the March term, 1888, by 
Mr. John R. Bennett and Mr. Eugene 
Treadwell for the complainants, and J/r. 
A. Q. Keasbeyand Mr. Edw. Q. Keasbey for 
the defendants. 

Mr. JUSTICE BRADLEY read the opinion 
of the court. After an elaborate explanation 
of the processes of hat pouncing, the history 
of the art and the course of improvement by 
inventors, the judge cited at some length an 
opinion of Judge Colt in Massachusetts, 
sustaining the Eickmeyer patent, and de- 
clared that he coincided with his views. But 
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since the patent has expired there can be no 
injunction but only a decree for damage 
and profits while the patents continued in 
force. Asto the Taylor patent which has 
some years to run the fifth claim is the only 
one insisted on, and this is anticipated by the 
second claim of the Eickmeyer patent and 
it is therefore wholly void, and the bill must 
be dismissed so far as this is concerned. 


Each party should pay his own costs. 





OBITUARY. 


LUDLOW MCCARTER. 





Ludlow McCarter died of pneumonia at 
his home in Newark on September 23d. He 
had been ill for several weeks, but it was 
hoped on Friday, the 21st, that he was get- 
ting better. He was born in Green Valley, 
Morris county, on October 23, 1844, and 
spent his boyhood in Newton, Sussex county, 
where he was educated at the Collegiate In- 
stitute. After this he lived in Rhode Island 
asaclerk in a mercantile house and then 
returned to Newton in 1865, and entered the 
County Clerk’s Office, and began to study 
law with Coult & Anderson, and lived in 
Mr. Coult’s house for four years. He was 
admitted to the bar February term, 1871, 
and as counsellor November term, 1872. He 
moved to Newark in 1871, and soon became 
a member of the firm of Guild, Stevens and 
McCarter. About that time he married Miss 
Emma Cummins, daughter of John Cum- 
mins of Brooklyn. 

In 1879 he was appointed by Governor 
McClellan, President Judge of the Essex 
Common Pleas, and held this office for six 
years, administering the criminal law with 
firmness that sometimes led to harshness, 
and showing industry and ability in dealing 
with the legal questions arising in the 
Orphans’ Court. In 1885 he resumed the 
practice of the law with characteristic vigor, 
and with earnest devotion to his clients. Of 
his professional character and ability his as- 
sociates at the bar of Essex County have 
spoken in the memorial presented to the 
court on the Monday after his death. He 
left a widow but no children 

MEETING OF THE BAR, 

Joseph Coult was elected Chairman and 
Henry Young, Roderick Byington, James M. 
C. Morrow, John L. Johnson and Frederick 
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S Fish were appointed a committee to pre- 
pare a suitable minute. After a short retire- 
ment the committee presented the foliowing, 
which was adopted : 


The bar of the county has heard with great sor- 
row of the death of ex-Judge Ludlow McCarter. He 
was in the prime of life and engaged in a prosperous 
and rapidly increasing business. Enjoying but few 
educational advantages in his early life her-solutely 
overcame ali opposing obstacles, and had already 
achieved success in a profession which demands en- 
tire devotion and earnest work. As presiding Judge 
of the Court of Common Pleas of this county he 
was distinguished by the celerity with which he 
dispatched the public business,the accuracy of his 
decisions and his absolute incorruptibility. As a 
criminal judge he has been unexcelled in that court, 
and during his administration this community en- 
joyed a singular immunity from crimes of the bigher 
grade. On his retirement from the Bench he de- 
voted himself with great energy to the business of 
his profession, and was making rapid strides to 
bigher professional eminence. His mind was essen- 
tially of a legal turn. He loved his profession as 
few love it, and pursued it with avidity. He was 
unusually thorough in preparation, fond of investi- 
gation, possessed of remarkable intellectual quick- 
ness, apt in forcible illustration and distinguished 
for loyalty to his clients. He was aman of great 
force of character, and in all important matters 
made his influence felt. He was fearless in the ex- 
pression of his honest convictions ;a bitter foe of 
hypocrisy and all forms of fraud; in temperament 
singularly active and aggressive. He was apt to 
give no quarter to enemies whom his positive char- 
acter and vigorously expressed hatred of shams 
created. He asked none. But if he had enemies he 
had also hosts of friends, whom these same qualities 
attracted. He was a very sincere man ; one knew al- 
ways where to find him. To his friends he was 
absolutely loyal. The death of such a man, in the 
midst of an active career, is a serious loss, not only 
to this bar but to the bar of the State. 


Remarks were made by Henry Young, 
Charles Borcherling, Cortlandt Parker, 
Roderick Byington and Joseph Coult, all of 
whom spoke of Judge McCarter’s qualities as 
a lawyer anda Judge, his devotion to his 
clients’ interests, his ability and his clear in- 
sight into character. 

The funeral took place on Wednesday at 
his residence, No. g€ Clinton avenue, where 
the office for the burial of the dead was read 
by the Rev. Edw. F. Small, Rector of St. 
Stephens’ Church. 





THE ESSEX COUNTY LAW 
LIBRARY. 


The title to the Law Library of the Essex 
County Bar Association has been transferred 
to a new corporation organized under the 





Lyceums and Libraries act, and the persons 
interested, instead of holding certificates of 
deposit in the Library fund of an indefinite 
organization like the Bar Association have re- 
ceived shares of stock inthe new corporation. 
Many of them have subscribed to additional 
shares and a number of new subscribers have 
come in so that more than eight hundred 
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dollars have already been added to the capi- 


tal. New sets of reports have been added 
and shelf-room has been provided for the 
growth of the library 

The Trustees of the new corporation are: 
Theodore Runyon, John R Emery, Frederic 
W. Stevens, Frederick Frelinghuysen, Edw. 
Q Keasbey, James E. Howell and Edw. M 
elected Theo- 
Howell, 


Colie, Treasurer. 


Colie. They have met and 
dore Kunyon, President ; James F. 
Secretary, and Edw. M. 


Wm. H. 


Librarian 


Emerson has been reappointed 


At a meeting of the Board of Trustees on 


September 17th by-laws and_ regulations 
ior government of the Library were adopted, 
and in these it is provided that the annual 
dues to be paid by stockholders shall until 
further order be ten dollars. Thisis payable 
on October Ist in advance, and after this un- 
til payment is made no stockholder is entitled 


to use the Library. Persons not being 


stockholders may use the Library on‘ pay. 
ment of certain fees. Students five dollars 
for the year in advance, attorney for three 
years after admission to the bar ten dollars, 
older attorneys fifteen dollars. The shares 
of stock are fifty dollars cash. The chief 
object of the change of the organization was 
to make the organization such that men who 
were willing to make large subscriptions to 
the Library either in money or in books 
might feel assured that they had a larger share 
in the property of the corporation and that 
the title to the books might be safe and per- 
petual. Men who feel the need of a good 
Library can do better by putting their money 
into this Library than by building upon one 
of their own. Private Libraries are of little 
value except for the use of the books, and 
many more books can be had in thiscommon 
Library with very much less expense to each 
person If the lawyers generally would put 
each one some of his books into this common 
room and take stock in the Library for them, 
it would be of great benefit to all, and each 
one would have the use of the other’s books 
as well as his own 


CONTENTS OF EXCHANGES. 


The Albany Law Jonrnal, Weed, Parsons 


& Co., Albany, N. Y., September, 1888. 

Sept. 1. Address by Hon. George Hoadley 
at the convention of the American Bar As- 
sociation, August 1». 1888. Sept. 8. Equit- 
able Lien of Mortgages on insurance policies 
and insurance money, Guy C. H. Corliss. 
Sept 22. Address of George G. Wright» 
President of the American Bar Association 
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The Central Law Journal, W. H. Stevenson, 

St. Louis, September, 1888. 

Sept. 7. The right of one railway com- 
pany to condemn the property of another 
railway company under a general statutory 
power (continuation) Russell H. Curtis, Sept. 
14 The Doctrine of the Zex Fori, James 
M Kerr. Sept. 21, Statutory Liability of 
wife for necessaries for family, D. R. N. 
Blackburn 
The Virginia Law 

1888. The VIRGINIA 

Richmond, Va 


Journal, September». 
LAW JOURNAL, 


Powers of municipal corporations for the 
abatement of nuisances, under the constitu. 
Orr. 
Report of Cases decided by the Supreme 
Editorial 


tion and laws of Virginia, John M 
Court of Appeals of Virginia 
Notes. Book Notices, etc 
The Criminal Law Magazine and Reporter, 
September, 1888. Frederick D. Linn & 
Co., Jersey City, N. J. 
The Theory of Culpability, J. T. Ring- 
Notes of Cases. 
Book Notices, 


gold. Reports of Cases. 


Items of General Interest 


Digest of Recent Criminal Cases. 





BOOK NOTICES. 

REPORTS OF CASES adjudged and determined 
in the Court of Chancery of the State of 
New York. Complete Edition Copiously 
Annotated by Embodying all Equity Jur- 
isprudence with Tables of Cases, Reported 
and cited by Robert Desty. Book 11, con- 
taining Johnson’s Chancery Reports, vols. 
6 and 7 ; Hopkins’ Chancery Reports, vol. 
1; Paige’s Chancery Reports, vols. 1 and 
2. The Lawyer’s Co-operative Publishing 
Company. Rochester: New York, 1888. 


We have already spoken of this good 
and cheap edition of this important set of 
Chancery reports. They are the leading 
cases in American equity jurisprudence, and’ 
are good subjects for annotation. 

Some of the notes discuss the more im- 
portant topics, but most of them are as they 
should be concise references to later cases. 
On the subject of investments by trustees the 
recert cases in New Jersey have been over- 
looked, for since the well-known Tucker v: 
Tucker it is stating it mindly to say that 


New Jersey tend to 
in the stocks. of 
corporations, 


the decisions in 
disallow investments 
banks, or other business 
or otherwise, than in the public funds 
or mortgages of real estate. In that case a 
trustee was held liable even for an: invests 
ment in the public funds of a city. 








